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data are accurate and complete to the 
best of that person’s knowledge and be-
lief. 

[60 FR 48230, Sept. 18, 1995] 

50.304 Facts and evidence. 

(a) General. When it is appropriate, 
the contracting officer or other agency 
official shall request the contractor to 
support any request made under 50.303– 
1 with any of the following informa-
tion: 

(1) A brief description of the con-
tracts involved, the dates of execution 
and amendments, the items being ac-
quired, the price or prices, the delivery 
schedules, and any special contract 
provisions relevant to the request. 

(2) A history of performance indi-
cating when work under the contracts 
or commitments began, the progress 
made to date, an exact statement of 
the contractor’s remaining obligations, 
and the contractor’s expectations re-
garding completion. 

(3) A statement of payments re-
ceived, due, and yet to be received or to 
become due, including advance and 
progress payments; amounts withheld 
by the Government; and information as 
to any obligations of the Government 
yet to be performed under the con-
tracts. 

(4) A detailed analysis of the re-
quest’s monetary elements, including 
precisely how the actual or estimated 
dollar amount was determined and the 
effect of approval or denial on the con-
tractor’s profits before Federal income 
taxes. 

(5) A statement of the contractor’s 
understanding of why the request’s 
subject matter cannot now, and could 
not at the time it arose, be disposed of 
under the contract terms. 

(6) The best supporting evidence 
available to the contractor, including 
contemporaneous memorandums, cor-
respondence, and affidavits. 

(7) Relevant financial statements, 
cost analyses, or other such data, pref-
erably certified by a certified public 
accountant, as necessary to support 
the request’s monetary elements. 

(8) A list of persons connected with 
the contracts who have factual knowl-
edge of the subject matter, including, 
when possible, their names, offices or 

titles, addresses, and telephone num-
bers. 

(9) A statement and evidence of steps 
taken to reduce losses and claims to a 
minimum. 

(10) Any other relevant statements or 
evidence that may be required. 

(b) Amendments without consider-
ation—essentiality a factor. When a re-
quest involves possible amendment 
without consideration, and essentiality 
to the national defense is a factor 
(50.302–1(a)), the contractor may be 
asked to furnish, in addition to the 
facts and evidence listed in paragraph 
(a) of this section, any of the following 
information: 

(1) A statement and evidence of the 
contractor’s original breakdown of es-
timated costs, including contingency 
allowances, and profit. 

(2) A statement and evidence of the 
contractor’s present estimate of total 
costs under the contracts involved if it 
is enabled to complete them, broken 
down between costs accrued to date 
and completion costs, and between 
costs paid and those owed. 

(3) A statement and evidence of the 
contractor’s estimate of the final price 
of the contracts, taking into account 
all known or contemplated escalation, 
changes, extras, and the like. 

(4) A statement of any claims known 
or contemplated by the contractor 
against the Government involving the 
contracts, other than those stated in 
response to subparagraph (3) above. 

(5) An estimate of the contractor’s 
total profit or loss under the contracts 
if it is enabled to complete them at the 
estimated final contract price, broken 
down between profit or loss to date and 
completion profit or loss. 

(6) An estimate of the contractor’s 
total profit or loss from other Govern-
ment business and all other sources, 
from the date of the first contract in-
volved to the estimated completion 
date of the last contract involved. 

(7) A statement of the amount of any 
tax refunds to date, and an estimate of 
those anticipated, for the period from 
the date of the first contract involved 
to the estimated completion date of 
the last contract involved. 

(8) A detailed statement of efforts the 
contractor has made to obtain funds 
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from commercial sources to enable 
contract completion. 

(9) A statement of the minimum 
amount the contractor needs as an 
amendment without consideration to 
enable contract completion, and the 
detailed basis for that amount. 

(10) An estimate of the time required 
to complete each contract if the re-
quest is granted. 

(11) A statement of the factors caus-
ing the loss under the contracts in-
volved. 

(12) A statement of the course of 
events anticipated if the request is de-
nied. 

(13) Balance sheets, preferably cer-
tified by a certified public accountant, 
(i) for the contractor’s fiscal year im-
mediately preceding the date of the 
first contract, (ii) for each subsequent 
fiscal year, (iii) as of the request date, 
and (iv) projected as of the completion 
date of all the contracts involved (as-
suming the contractor is enabled to 
complete them at the estimated final 
prices), together with income state-
ments for annual periods subsequent to 
the date of the first balance sheet. Bal-
ance sheets and income statements 
should be both consolidated and broken 
down by affiliates. They should show 
all transactions between the con-
tractor and its affiliates, stockholders, 
and partners, including loans to the 
contractor guaranteed by any stock-
holder or partner. 

(14) A list of all salaries, bonuses, and 
other compensation paid or furnished 
to the principal officers or partners, 
and of all dividends and other with-
drawals, and of all payments to stock-
holders in any form since the date of 
the first contract involved. 

(c) Amendments without consider-
ation—essentiality not a factor. When a 
request involves possible amendment 
without consideration because of Gov-
ernment action, and essentiality to the 
national defense is not a factor (50.302– 
1(b)), the contractor may be asked to 
furnish, in addition to the facts and 
evidence listed in paragraph (a) of this 
section, any of the following informa-
tion: 

(1) A clear statement of the precise 
Government action that the contractor 
considers to have caused a loss under 

the contract, with evidence to support 
each essential fact. 

(2) A statement and evidence of the 
contractor’s original breakdown of es-
timated costs, including contingency 
allowances, and profit. 

(3) The estimated total loss under the 
contract, with detailed supporting 
analysis. 

(4) The estimated loss resulting spe-
cifically from the Government action, 
with detailed supporting analysis. 

(d) Correcting mistakes. When a re-
quest involves possible correction of a 
mistake (50.302–2), the contractor may 
be asked to furnish, in addition to the 
facts and evidence listed in paragraph 
(a) of this section, any of the following 
information: 

(1) A statement and evidence of the 
precise error made, ambiguity existing, 
or misunderstanding arising, showing 
what it consists of, how it occurred, 
and the intention of the parties. 

(2) A statement explaining when the 
mistake was discovered, when the con-
tracting officer was given notice of it, 
and whether this notice was given be-
fore completion of work under, or the 
effective termination date of, the con-
tract. 

(3) An estimate of profit or loss under 
the contract, with detailed supporting 
analysis. 

(4) An estimate of the increase in 
cost to the Government resulting from 
the adjustment requested, with de-
tailed supporting analysis. 

(e) Formalizing informal commitments. 
When a request involves possible for-
malizing of an informal commitment 
(50.302–3), the contractor may be asked 
to furnish, in addition to the facts and 
evidence listed in paragraph (a) of this 
section, any of the following informa-
tion: 

(1) Copies of any written instructions 
or assurances (or a sworn statement of 
any oral instructions or assurances) 
given the contractor, and identifica-
tion of the Government official who 
gave them. 

(2) A statement as to when the con-
tractor furnished or arranged to fur-
nish the supplies or services involved, 
and to whom. 
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(3) Evidence that the contractor re-
lied upon the instructions or assur-
ances, with a full description of the cir-
cumstances that led to this reliance. 

(4) Evidence that, when performing 
the work, the contractor expected to be 
compensated directly for it by the Gov-
ernment and did not anticipate recov-
ering the costs in some other way. 

(5) A cost breakdown supporting the 
amount claimed as fair compensation 
for the work performed. 

(6) A statement and evidence of the 
impracticability of providing, in an ap-
propriate contractual instrument, for 
the work performed. 

[48 FR 42471, Sept. 19, 1983, as amended at 60 
FR 48230, Sept. 18, 1995] 

50.305 Processing cases. 
(a) In response to a contractor re-

quest made in accordance with 50.303–1, 
the contracting officer or an author-
ized representative shall make a thor-
ough investigation to establish the 
facts necessary to decide a given case. 
Facts and evidence, including signed 
statements of material facts within the 
knowledge of individuals when docu-
mentary evidence is lacking, and au-
dits if considered necessary to estab-
lish financial or cost facts, shall be ob-
tained from contractor and Govern-
ment personnel. 

(b) When a case involves matters of 
interest to more than one Government 
agency, the interested agencies should 
maintain liaison with each other to de-
termine whether joint action should be 
taken. 

(c) When additional funds are re-
quired from another agency, the con-
tracting agency may not approve ad-
justment requests before receiving ad-
vice that the funds will be available. 
The request for this advice shall give 
the contractor’s name, the contract 
number, the amount of proposed relief, 
a brief description of the contract, and 
the accounting classification or fund 
citation. If the other agency makes ad-
ditional funds available, the agency 
considering the adjustment request 
shall be solely responsible for any ac-
tion taken on the request. 

(d) When essentiality to the national 
defense is an issue (50.302–1(a)), agen-
cies considering requests for amend-
ment without consideration involving 

another agency shall obtain advice on 
the issue from the other agency before 
making the final decision. When this 
advice is received, the agency consid-
ering the request for amendment with-
out consideration shall be responsible 
for taking whatever action is appro-
priate. 

[48 FR 42471, Sept. 19, 1983, as amended at 60 
FR 48230, Sept. 18, 1995] 

50.306 Disposition. 
When approving or denying a con-

tractor’s request made in accordance 
with 50.303–1, the approving authority 
shall sign and date a Memorandum of 
Decision containing— 

(a) The contractor’s name and ad-
dress, the contract identification, and 
the nature of the request; 

(b) A concise description of the sup-
plies or services involved; 

(c) The decision reached and the ac-
tual cost or estimated potential cost 
involved, if any; 

(d) A statement of the circumstances 
justifying the decision; 

(e) Identification of any of the fore-
going information classified Confiden-
tial or higher (instead of being included 
in the memorandum, such information 
may be set forth in a separate classi-
fied document referenced in the memo-
randum); and 

(f) If some adjustment is approved, a 
statement in substantially the fol-
lowing form: ‘‘I find that the action au-
thorized herein will facilitate the na-
tional defense.’’ The case files sup-
porting this statement will show the 
derivation and rationale for the dollar 
amount of the award. When the dollar 
amount exceeds the amounts supported 
by audit or other independent reviews, 
the approving authority will further 
document the rationale for deviating 
the recommendation. 

[48 FR 42471, Sept. 19, 1983, as amended at 51 
FR 31426, Sept. 3, 1986; 60 FR 48230, Sept. 18, 
1995] 

50.307 Contract requirements. 
(a) The Act and Executive Order re-

quire that every contract entered into, 
amended, or modified under this part 50 
shall contain— 

(1) A citation of the Act and Execu-
tive Order; 
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